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Oh February 26, 1990, the Gilifornia Gourt of Appeal for the Fourth
Appel late Ostrict issued an order renanding this natter to the Agricul tural
Labor Rel ations Board (ALRB or Board) for reconsideration of the Board s
decision in Abatti Farns, Inc., (1988) 14 ARBNo. 8 in light of the decision

of the Gdlifornia Suprene Gourt in Arakelian v. Agricultural Labor Rel ations
Board (1989) 49 Gal.3d 1279 [265 Gl . Rotr. 162] (Arakelian). The court's

order of renmand was in response to petitions for renand filed by the Board and
Abatti Produce, Inc. (Abatti or Respondent). The petitions for renand were
unopposed by the Lhited FarmVrkers of Anerica, AH.-Q O (UFWor Lhion).

For reasons expl ai ned bel ow the Board affirns its earlier decision
inthis case. Abad faith absolute refusal to bargain in order to chal | enge
the Board' s decision to certify or not to certify election results nay

properly result in inposition



of a nakewhol e anard consistent wth Arakelian, supra, irrespective of the

hypot hesi zed out cone of good faith bargai ni ng.

This case arose froma decertification el ection held anong the
enpl oyees of Respondent on Decentoer 27, 1978, that resulted in the Uhion
retaining its status as the certified bargaining representative of
Respondent' s enpl oyees. Wien Abatti absol utely refused to bargain wth the
Lhion followng the Board s decision to dismss the decertification petition
because of Abatti's unfair |abor practices, the Board found that Abatti had
pursued its litigation strategy in bad faith nerely to delay bargai ning. The
nakewhol e renedy was i nposed on Respondent in Abatti Farns, Inc. (1981) 7 ALRB

Nb. 36. Petitions for review hearing, and certiorari were denied by the
Qourt of Appeal, Gilifornia Suprene Gourt, and Lhited Sates Suprene Qourt,
respectivel y.

A conpl i ance hearing was hel d between Decenfber 1983 and Jul y 1985.
The decision of the Admnistrative Law Judge (ALJ) issued Mrch 18, 1986.
Exceptions were taken to the decision of the ALJ, and the Board issued Aatti
Farns, Inc., 14 ARBNo. 8 on July 26, 1988. Respondent tinely filed a
Petition for Reviewchallenging, inter alia, the Board' s refusal to allowit
to present a "Dal Porto" defense to the nakewhol e renedy during the conpl i ance
proceedi ngs. Specifically, Abatti sought to avoid the Board s nakewhol e award
by proving that no contract woul d have been agreed to had Abatti bargained in
good faith. Additionally, Abatti proposed that if the Board did not
reconsider its anard of nakewhol e, the Board shoul d neasure nakewhol e danages

either by
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the wages pai d by other enpl oyers in the Inperia Valley who, unlike
Respondent, had bargai ned wth the Lhion to inpasse, or by reference to the
wages it paid under a contract which it entered into wth the Uhi on subsequent
to the nakewhol e period. UWilizing either neasure, no nakewhol e woul d be due.
Oh My 12, 1987, while the conpliance case was still pending before
the Board, the Third Dstrict Gourt of Appeal issued WIliamPal Porto & Sons,
Inc. v. Agricultural Labor Relations Board (1987) 191 Gal . App. 3d 1195 [ 237
Gl .Rotr. 206] (Dl Porto). The Qourt of Appeal held that in cases of bad

faith surface bargai ning, an enpl oyer nust be given the opportunity prior to
the inposition of the nakewhol e renedy to rebut the presunption that a contract
calling for higher wages woul d have been agreed to by the parties absent the
enpl oyer's refusal to bargain in good faith. In response to Dal Porto, on
Novenier 16, 1987, the Board issued an order establishing procedures for the
parties to fol l owin seeking reconsi deration of outstandi ng nakewhol e orders in
appropriate cases. Snce in the Board s opinion the approach nandated by Pal
Porto applied only to cases in which bargai ning had actual |y taken pl ace,
"technical refusal to bargai n" cases and other cases wherein the enpl oyer
absol utely refused to bargain were not permtted to present a Dal Porto def ense
under the guidelines of that order. Respondent's case was anong t hose deni ed a
Dal Porto hearing.

Wi le this case was pending before the Gourt of Appeal , anot her

Qourt of Appeal issued a decision, Arakelian Farns v. Agricul tural Labor

Rel ations Board, overruling the distinction
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bet ween "absol ute" refusal to bargai n cases and bad faith surface bargai ni ng
cases upon which we had relied in refusing to extend the Dal Porto analysis to
Respondent. The Galifornia SQuprene Gourt granted hearing and i ssued its own

decision in Arakelian, supra. Anare of the pendency of the Suprene CGourt

decision in Arakelian, the Fourth Ostrict Gourt of Appeal stayed briefing in
this case. Wien the decision of the Suprene Gourt in Arakelian issued, Aatti
and the Board petitioned for renand of our conpliance decisionin 14 ALRB Nb.
8 for further consideration by the Board in light of Arakelian. The UFWdid
not oppose the renand.

Lpon reviewof the entire record in this case, we have deter mned

that our prior decision and order, Abatti Farns, Inc., (1988) 14 ALRB Nb. 8,

isinfull accord wth Arakelian, and we hereby reinstate our previous order.
However, because we did not have the benefit of the Suprene Gourt's deci si on
in Aakelian prior to our decisionin7 ARB No. 36, we take this opportunity
tofully set out our views on the inportant questions involved in the Dal

Porto-Arakelian line of cases. As denonstrated below both Dal Porto and

Arakelian drawa critical and wel | -recogni zed di stinction between the
propriety of a nakewhol e award, i.e., danages caused by an enpl oyer's bad
faith refusal to bargain, conventionally determined in liability proceed ngs
under our bifurcated procedure, and the anount of that award, i.e., danmages,
deternmined i n conpl i ance proceedi ngs such as the one under reviewin this
case. Q@ided by that distinction, we again reject Respondent's proffered

evidence as irrelevant to the question
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whet her nakewhol e shoul d be i nposed, but take it into account and again rej ect
it as not persuasive on the question of the amount of the award.

Before turning to the specific questions rai sed by Respondent upon
renand, however, it is first necessary to outline generally the state of the |aw
of makewhole as it has gradual |y energed. The first nakewhol e case consi dered
by the Gilifornia Suprene Qourt concerned so-cal l ed technical refusals to
bargain.y InJ R Nortonv. Agricultural Labor Relations Board (1979) 26 Cal .3d
1[160 Gdl.Rotr. 710] (Norton), the Suprene Gourt faced the question whether it

was an abuse of discretion for the Board to autonatical |y i npose nakewhol e in
every case in which an enpl oyer refuses to bargain in order to chal |l enge a Board
certification. The court concluded that the Board coul d not inpose nakewhol e
w thout having determned that the enpl oyer's challenge to the certification was
nerely designed for delay. In reaching this conclusion, the court reviewed both
the legislative history of the nakewhol e provision in our Act as well as the

policies which | ed to consideration of such a renedy under the

¥ Lhder the Agricultural Labor Relations Act an enpl oyer may not obtain
immedi ate judicial reviewof the Board s decision certifying a union as the
enpl oyees' excl usi ve bargai ning representative. Instead, an enpl oyer that
doubts the validity of the union certification can seek judicial reviewonly by
refusing to bargain wth the union. If the enpl oyer i s subsequent!y charged
wth and found guilty of an unfair |abor practice under Labor (ode section 1153,
it nay challenge the Board's findings in court, arguing that but for violations
in the conduct of the el ection the union woul d not have been sel ected as the
enpl oyees' bargai ning representative. (Arakelian, supra, at p. 1286, fn. 1.)
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National Labor Relations Act (NLRA or national act).? The court

held that the policy of pronoting the enpl oyees' free selection of a

bargai ning representative i s actual |y enhanced by al | ow ng nakewhol e to be
i nposed only when an enpl oyer uses the procedures of the Agricul tural Labor
Relations Act (ALRA or Act) to pursue a neritless or bad faith challenge to an
election. The pursuit of valid clains of interference wth the enpl oyees'
exercise of free choice in an election should not be discouraged. Wen an
enpl oyer pursues a chal | enge based on a reasonabl e good faith belief in the
nerits of its objections, the enpl oyees' |ost opportunity to bargain is not
conpensabl e under the Act, even though, if the el ection chal | enge be
utinately rejected, the enpl oyees' nonetary | oss coul d be considered the

sane. (Norton, supra at pp. 28-29.)

In Arakelian, supra, the court considered whether the Dal Porto

decision of the Qourt of Appeal, Third Appellate Dstrict, that dealt wth the

propriety of a nakewhol e anard in a

Z Qitical to the court's conclusion was the identification of
the nature of the wong sought to be rened ed by nakewhol e, nanely, the | oss
of the opportunity to bargain. (Norton, supra at pp. 30-35.) It was this | ost
opportuni ty whi ch was wei ghed agai nst an enpl oyer's interest in being able to
assert a challenge to the certification.

¥t isinportant to note that the enpl oyees nonetary | oss was not taken
into account in inposing the nakewhol e renedy. The question to be deci ded was
only whet her inposing the renedy best served the purposes of the Act:

The critical inquiry, therefore, is not whether the enpl oyees
have incurred | osses during the period when coll ective bargaining did
not take place as aresult of the enployer's pursuit of election
chal | enges. Rather, the issue is in what circunstances the enpl oyees'
| osses are conpensabl e under the Act. . . . (ld. at p. 36.)
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surface bargai ning case, should apply to a case involving a

technical refusal to bargainin pursuit of an election challenge.? The
Quprene Qourt agai n defined the nature of the wong that gives rise to the
propriety of a nakewhol e award and di sti ngui shed between nonetary | osses
suffered by enpl oyees and the | oss of the enpl oyees' rights under the Act:

In Norton, supra, 26 Gal . Aop.3d at page 9, we adopted a test that
accommodat es the interests of both parties, by providing for
nakewhol e relief only if it serves an inportant conpensatory

obj ective in those cases in which the enpl oyer's el ection chal | enges
are nerely a stalling tactic designed to thwart union organi zati on.
Oce the Board or a reviewng court determnes that such bad faith
chal | enges noti vat ed the enpl oyer's conduct, nake-whol e relief does
not puni sh the enpl oyer so nuch as conpensat e the enpl oyees for the
aczztgzal) | oss of the opportunity to bargain. (Aakelian, supra at p.
1294,

The nakewhol e renedy nay, therefore, be inposed when it is determned
that the enpl oyees have been deprived of their opportunity to bargain
under circunstances that frustrate the purposes of the Act.

In abad faith technical or absol ute refusal to bargai n case such
as this then, the propriety of a nakewhol e anard i s establ i shed wthout nore.
Because of the enpl oyer's unl awful conduct, what might have occurred during
the course of bargaining to legitinately prevent agreenent cannot be

determned. (See Dal Porto, supra at p. 1209.) Any evidence offered to

prove that the parties woul d have reached i npasse had they bargai ned i n good

4 Qurface bargai ning occurs when the parties attend bargai ni ng
sessi ons and engage in bargai ning, but one or both of the parties does not
intend to try to reach agreenent or nakes no real effort tothat end. In a
technical refusal to bargain, by way of contrast, absol utely no bargai ni ng
occurs.
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faith is too specul ative to be considered rel evant and substantial evi dence
under the lamw (Arakelian at pp. 1292-93.) It is only a bargai ning history
show ng stal enate resulting fromlegitinate di sagreenents that can over cone
the presunption that good faith bargai ning woul d have led to agreenent. (ld.
at p. 1293.) Such a history, however, is obviously absent in an absol ute
refusal to bargain case such as this.?

As noted above, in this case as in Arakelian, Respondent did not
bargain at all. There is no history of bargai ning upon which to base a
determnation that legitinate disputes between the parties precl uded
neani ngful bargai ning. The evi dence Respondent introduced at conpl i ance
consi sted of the results of bargai ning by other parties during the nakewhol e
period and its own bargai ni ng conduct wth the Lhion subsequent to the
nakewhol e period. The evidence is not relevant to a determnati on of whet her
the parties woul d have agreed or di sagreed on any specific provision or on a
T
T

¥As the Quprene Qourt stated in Arakelian, this difference inthe ability to
produce | egal |y cogni zabl e evidence is the naj or distinction between technical
and surface bargai ni ng cases:

In surface bargai ni ng cases, the enpl oyer can produce evi dence
of the actual negotiations between the parties to prove that they
woul d not have entered into a col |l ective bargai ni ng agreenent despite
the enpl oyer's wongful conduct. In technical refusal cases, on the
ot her hand, the evidence that the parties woul d not have entered i nto
an agreenent even if they had negotiated in good faith i s necessarily
specul ati ve because there is no bargai ning history between the
parties. (Id. at p. 1293.)
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conpl ete contract.® The evidence offered by Abatti is too specul ative to be
consi dered rel evant to the question of the propriety of a nakewhol e avard.
Gnsequently, in 14 ARB No. 8 we refused to consider Respondent’s evi dence wth
regard to the inposition of the nakewhol e renedy.

Respondent now argues that Arakel i an nandates the Board to permt an
enpl oyer who has engaged in a bad faith absolute refusal to bargain to attenpt,
duri ng the conpl i ance proceedi ngs, to prove that no contract woul d have been
entered into regardl ess of the enpl oyer's refusal to bargain. 7/ Avatti
m sunderstands the court's reasoning. As discussed above, the Arakelian court

found that the evidence offered by the enpl oyer to refute the propriety

Y | ndeed, such evidence of bargaining after the concl usion of the nakewhol e
period was explicitly rejected by the Avakelian court. (Seeid. at p. 1293, fn.
10.)

" Respondent' s argunent i s based upon the fol | ow ng comment of the court:

Fnally, we see no injustice in uphol ding the Board s refusal
to reopen this case, inlight of the fact that any potentially
rel evant evi dence Arakelian coul d i ntroduce to showthat no
agreenent woul d have been reached between the parties nay best be
offered in the conpl i ance phase of thee proceedings. In cases
involving a technical refusal to bargain any rel evant evi dence
tending to showthat no contract woul d have been consunmat ed
between the parties is nore appropriately introduced in the
conpl i ance proceedi ng, because the question of what the parties
mght have agreed to concerns the anount of danages rather than the
fact of damages. (See Geat Chinese Am Sewng . v. NL RB
(9th dr. 1978) 578 F.2d 251, 256.) |Indeed, both the Board and the
Lhited FarmVerkers concede as nuch, admtting that Arakelian is
free to present evidence during the conpliance stage that tends to
mtigate any anount clained to be owng as a result of the nake-
\fzwglse)order we affirnmed in Avakelian |I. (Arakelian, supra at p.
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of an award of nakewhol e danages was t oo specul ative to be consi dered rel evant,
substantial evidence in support of any specific finding regardi ng a course of
bargai ning that never occurred. The court pointed out, however, that the issue
at the conpl i ance phase of the proceedings is the proper anount of the

nakewhol e danages. Evi dence that tends to show no contract woul d have been
entered into by the parties nay be rel evant to the question of the proper
anount of nakewhol e danages to be inposed. (Id. at p. 1295.)

The task of the Board at the conpliance stage of these proceedi ngs,
therefore, is to assess danages according to the reasonabl e gains to be
expected fromgood faith bargaining. As stated by the courts in Dal Porto and
Arakelian, the Board need not engage in evidentiary wheel spinning. Abatti's
approach to the neasure of danages woul d i nvol ve the same guesswork and
specul ation at the conpliance phase as it would at the liability stage of the
proceedi ngs. The evidence Abatti introduced at conpliance was, in fact,
relevant to the question of the anount of nakewhol e danages. It was not
accepted in evidence, however, for the specul ative purpose of deternini ng what
mght have been the course of bargaining that never occurred, i.e., onthe
guestion of the propriety of a nakewhol e anard. onstruction of an inagi nary
course of bargai ni ng based upon specul ation is not the task of the Board at
either liability or conpliance.

V& agree that the wages and benefits paid by others who bargai ned in
good faith are indicative of the gains to be expected fromcoall ecti ve

bargai ning. The evidence, therefore, that Aatti
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presented of the wages and benefits paid by others who bargai ned in good faith
toinpasse is thus rel evant to the amount of nakewhol e danages as it proves the
results of bargaining in some specific instances. But Abatti's evi dence was
not the only evidence before the Board. V& were required to wei gh Abatti's
evi dence agai nst countervailing evi dence of the wages others paid and wthin
the context of the principle that any uncertainty as to the | osses the
enpl oyees incurred shoul d be resol ved agai nst the wongdoer. It was wth this
under standi ng that we fashi oned an appropriate neasure of nakewhol e danages.
Because of the peculiar circunstances extant during the nakewhol e period in
this case, it is necessary for us here to again refer to the history of the
nakewhol e renedy.

The first decision of the Board to conprehensi vel y address the
subj ect of nakewhol e was AdamDairy (1978) 4 ARB No. 24 (AdamDairy), a case
whi ch provi ded the background for the Suprene Qourt's di scussi ons of nakewhol e
in Norton and Avrakelian. In AdamDairy, we relied heavily upon the prior
decision of the National Labor Relations Board (NNRB) in Ex-Gal -0
GQorporation, (1970) 185 N.RB 107 [74 LRRM1740] (Ex-CGal1-Q in formul ating and

explaining the rationale for the | awand policies we adopted. In explaining
the nature of the nakewhol e renedy we stated:

Thus, the dissenters in Ex-Gal | -O advocat ed a rei nour senent order for
violations of Section 8(a)(5) of the NLRA so that "enpl oyees woul d be
conpensated for the injury suffered as a result of their enpl oyer's
unl awful refusal to bargain, and the enpl oyer woul d t hereby be
prohibited fromenjoying the fruits of 1ts forbi dden conduct to the
end, as enbodied in the Act, that collective bargai ni ng be encouraged
and the rights of injured enpl oyees be protected.” The concurrent
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pur poses of conpensating enpl oyees and encouragi ng the practice of

col I ective bargaining formthe framework for application of the
nakewhol e renedy. Thus, we seek initially to nake enpl oyees whol e for
a deprivation of their statutory rights, and in so doi ng we nust
assess the actual nonetary value of their 1oss wth reasonabl e
accuracy. (AdamDairy, supra at p. 9, enphasis added.)

I'n fashi oning an appropri ate neasure of nakewhol e, we were al so concerned t hat
the Board not becone involved in the bargaining of the parties or actually

suppl ant bargai ni ng through the use of the nakewhol e renedy:

VW note further that the Board s renedial powers were created
not to redress private causes of action, but to inpl enent public
policy enbbodied inthe Act. (N.RBv. Seven-up Bottling ., supra;
F.W Vol worth Gonpany v. NLRB (1981) 21 F. 2d 658, [8 LRRVI515].) It
does not serve the purposes of the Act for the state, in seeking to
renedy unfair |abor practices which undermne col |l ective bargai ni ng,
tosointertwne itself inthe details of bargaining that the dictates
of the state are substituted for agreenent of the parties. (Adam
Dairy, supra at p. 10.)

Wth that foundation, the Board then considered the various
suggestions that had been nade for neasuring the award. V& considered the
"wde range of data on which such an anard might reasonably be based" as
discussed in Ex-Gal1-Q and rejected that approach as bei ng too cunier sone and
tine consuming. (AdamDairy, supra at p. 12.) W& then considered the
appr oach advocated by the General unsel and Charging Party that invol ved

costing out a hypothetical Uhion contract wth provisions that enpl oyees coul d
expect fromgood faith bargaining. A so considered was an article presented
by the General (unsel and Chargi ng Party descri bi ng net hods devi sed by the
federal Bureau of Labor Satistics for costing out collective bargai ni ng

agr eenent s.
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Wii | e acknow edgi ng that the approach mght be warranted i n sone cases, the
Board rejected the nethod as being too tine consuming and as providing too nuch
potential for dispute over detailed conponents of the anard. (AdamDairy,
supra at pp. 12-13.)

Legi sl ati on pendi ng before Gongress that provided a sinpl e nethod of
cal cul ating the danages anard wth reference to the percentage of change during
the nakewhol e period in the Bureau of Labor Satistics, Average Vége and
Benefit Settlenents, Quarterly Report of My or (ol lective Bargai ning
Sttlenents was also reviened. V& indicated that the proposed formul a was
appropriate and woul d serve the purposes of the Act. In connection wth the
proposed federal |egislation, we discussed the uncertainty of any award and the
rule that the consequences of such uncertai nty shoul d be resol ved agai nst the
party whose wongdoi ng created the uncertainty. V& cited the fol l ow ng
| anguage fromH breboard Paper Products Gorp. (1969) 180 NLRB 142 [72 LRRM
1617], enf’d sub nom Seelworkers v. NNRB (DC Qr. 1970) 436 F.2d 908 [ 75 LRRV
2609] :

In the words of the Suprene Gourt, "it is not possible to say
whet her a satisfactory sol ution could [have been] reached...."
I ndeed, as the Respondent contends, the Lhion night not have been abl e
to persuade the Respondent not to contract-out or retain the "Pabco
formula'. The fact that the Respondent did not give the Lhion an
opportunity to attenpt to reach such an agreenent was found viol ative
of the Act. Thus, any uncertainty wth respect to what wage rates the
backpay cl ai nants woul d have recel ved except for
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termnation was created by the Respondent, which bears the risk
of that uncertainty.
(1d. at p. 144, enphasis added.)?

Even though the Board was favorably inpressed wth the neasure of
nakewhol e danages proposed in the pending legislation, it was conpel | ed to
rej ect the approach because of an absence of data on Galifornia agricul tural
enpl oynent conparabl e to that contained in the Bureau of Labor Satistics
report. (AdamDairy, supra at p. 15.) In an attenpt to approxi nate the

approach set forth in the proposed federal legislation, the Board ordered a
neasure of danmages in AdamDairy based upon the contracts actual |y entered
into by the UPWduring the first year followng certification of the Lhion as
bargai ning agent for the AdamDairy enpl oyees.

It isinportant to note that in AdamDairy we were not required to
l ook to the contracts negotiated by the UPWVin formil ating the neasure of
damages. Nor did we necessarily consider that approach the opti numone that
could be taken. It was sinply the nost expeditious and readily avail abl e
"reasonabl €" nethod of cal cul ati ng nakewhol e danages. The neasure was a
reasonabl e assessnent of the wages and benefits to be expected from
bargai ning. The Board does not, and i ndeed cannot, determine that the parties

woul d have agreed to the exact wage rates and benefits

¥n the A breboard case the enpl oyer contested the backpay
formul a sel ected by the NNRB, and argued that it could not be assuned, and
that it was in fact unlikely, that the enpl oyer woul d have agreed to the
fornmul a had the parties bargai ned.

14.
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the Board is inputing. The danages assessed are of necessity a reasonabl e
estinate of the enpl oyees' | osses.

As previously indicated, the neasure of danages adopted by the Board
in AddamDairy is not the only permssi bl e neasure of danages. D ffering
neasures nust be adopted for differing circunstances. In Hltville Farns,

Inc. v. ALRB (1985) 168 Cal . App.3d 388 [214 GAl . Rotr. 241], for exanpl e, we

departed fromthe AddamDairy approach. In that case the Board isol ated one
contract and determined that it was the appropriate neasure of the enpl oyees'
financial |osses. The Qourt of Appeal upheld the Board s order as a
reasonabl e assessnent of danages. There have been other departures fromthe
AdamDairy approach as well. (See R8P Gowers Assn. v. ALRB (1985) 168
Cal . App. 3d 667 [214 Cal . Rotr. 355].)

In the present case, the ALJ found that there were no contracts
negoti ated by the Lhion wth other growers having farmng operations consi dered
conpar abl e to those of Respondent that coul d be used to approxi nate the
enpl oyees' | osses. nsequently, the ALJ and the Board were conpel led to find a
new neasure of nakewhol e danages to conpensat e Respondent’ s enpl oyees for their
losses. Regjecting Abatti's argunent that the appropriate neasure of nakewhol e
danages is the wages and benefits paid by enpl oyers in the Inperia Valley who,
unl i ke Respondent, bargai ned in good faith to inpasse, we borrowed fromAdam
Dai ry and adopted a neasure that consisted of averaging wages pai d for specific
jobs in the industry under negotiated agreenents. The percentage gai n approach
used by the ALJ and the Board was very
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simlar to the neasure discussed in AdamDairy and proposed in the Labor Law
ReformAct of 1978 that neasured nakewhol e by the percentage increase in
wages and fringe benefits reflected in the Bureau of Labor Satistics Report.
Appl ying the percentage gain approach resulted in the addition of a ten
percent per annumfactor to Respondent's wage rates during the period of
nakewhol e. The totality of the evidence wei ghed heavily in support of such a
factor. As stated in 14 AARB No. 8:

Indeed, like the ALJ and the General (ounsel, we are inpressed by the

conpatibility of a 10 percent formula wth so nuch data; no natter

whet her we | ook at averages derived fromSouthern Galiforni a

contracts, or at averages fromthe Inperial Valley (Gl ace factored

over three years), or at the averages contained in Or. Mrtin's

study, a 10 percent figure reasonably reflects the wage gai ns

enpl oyees coul d expect to enj oy fromthe col | ective bargai ni ng

process. (ld. at p. 37, enphasis added. ¥

W have taken into consideration al |l of the evidence in adopting a

neasure of nakewhol e danages. Wil e Respondent’'s evidence is relevant to the
appropriate neasure of nakewhol e danages, we remai n unpersuaded by it. Vé
find the neasure of nakewhol e danages adopted in 14 ARB No. 8 to be the
appropriate neasure of such danages in this case. Accordingly, we affirmand
reinstate our decision and order in Abatti Farns, Inc. and Abatti Produce,

Inc. (1988) 14 ARB Nb. 8. Respondent’'s notions to

¥ |n addition, the ten percent formil a was supported by the
testinony of Ben Abatti who indicated that he was wlling to pay ten percent
inorder to "stay conpetitive wth what the rest of the farners were payi ng
inthe valley." (See 14 ARBNo. 8 at p. 34, fn. 17, for a discussion of the
rel ative weight afforded Ben Abatti's testinony.)
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reopen the record for submssion of additional evidence and to present
oral argunent are hereby deni ed.

Dat ed: Decenter 20, 1990

BRIE J. JANGAN Chai rnan®

GEQRY L. GONOI, Mentoer

| VON\E RAMCS R CHARDSON  Menter

JIMBLLIS Menber

JCeEPH C SHL, Menber

¥ The signatures of Board Mners in al | Board decisions appear wth the
signature of the Chairnan first (if participating), followed by the signatures
of the participating Board nentbers in order of their seniority.
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CAE SIMRY

Abatti Farns, Inc., and 16 ARB Nb. 17

Abatti Produce, Inc.

(UWPWTori bio Guz and Jose Donat €) Gase Nos. 78-RD 2-E
78-(&53-E
78-(&53-1-E
78-(&53-2-E
78-(&55-E
78- (& 56-E
78-(&58-E
78- (& 60-E
78-(&60-1-E
78-(&61-E
79-(&5E

Backgr ound

The Board decision follows renand fromthe Gourt of Appeal for the Fourth

Appel late Ostrict to enable the Board to reconsider 1ts decision in Abatti
Farns, Inc. (1988) 14 ARB No. 8inlight of the Glifornia Suprene Gourt's
decision in Arakelian v. Agricultural Labor Relations Board (1989) 49 Gial. 3d
1279 [265 GAl . Rotr. 162] (Arakelian). The court's order of renmand was in
response to petitions for renand filed by Abatti Produce, Inc. and the Board.

At the conpl i ance hearing before the Board the Enpl oyer argued that it shoul d be
permtted to i ntroduce evidence to prove that no contract woul d have been
entered into by the parties had the parties bargained in good faith. The Board
refused to consi der such evidence for the purpose of setting aside the Board' s
earlier liability decision inposing the nakewhol e award, but considered the
evidence in determning the appropriate neasure of danages in 14 ARBNo. 8. In
Arakelian the Galifornia Suprene Gourt affirned the Board s position that

enpl oyers who absol utely refuse to bargain nay not attenpt to prove that no
contract woul d have been entered into by the parties had barga ni ng occurred,

but indicated that evidence that nay tend to prove no contract woul d have been
agreed to nay be introduced at the conpliance hearing to the extent the evi dence
Is relevant to the neasure of damages. The evidence proffered by the enpl oyer
inl14 ARBNo. 8 was the history of good faith bargai ning by other agricultural
enpl oyers in the sane geographi ¢ area wo bargai ned to i npasse wth the union.

Boar d Deci si on

The Board affirmed and further explained its decisionin 14 ARB No. 8 The
Board agai n refused to consider the evidence offered by the Enpl oyer for the
purpose of proving that no contract woul d have been entered into by the parties
had bargai ning occurred. The Board agai n determned that any evi dence of fered
by an enpl oyer to prove no contract woul d have been reached had bargai ni ng
occurred is too specul ative to be considered rel evant, whether offered at the
liability hearing or at the conpliance phase. The Board further expl ai ned t hat
the BEnpl oyer' s evi dence was rel evant to the neasure of nakewhol e to be adopt ed
and that it was consi dered by




the Board, but it was not found persuasive in light of all of the contrary

evidence presented. The Board affirned its decisionin 14 ARB No. 8 that the

neasure of nakewhol e i nposed, whi ch consi sted of an averagi ng of wages pai d

glnijer hnegoj[ ijat ed contracts, was the appropriate neasure of danages in |ight of
t he evi dence.

* % *

This Gase Sunmary is furnished for infornation only and is not the official
statenent of the case or of the ALRB

16 ALRB Nb. 17
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